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Coart of Appeals of the District of Columbia. 


No. 3460. 

Laura F. Olney et al., Appellants, 

vs. 

Butte Creek Consolidated Dredging Company, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 56738. 

Butte Creek Consolidated Dredging Company, a Corporation, 

Plaintiff, 

vs. 

Laura F. Olney and Edward B. Olney. Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings bad, in the above-entitled cause, to wit : 

1 Amended Declaration. 

Filed October 15, D)17. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 56738. 

Butte Creek Consolidated Dredging Company, a Corporation. 

Plaintiff, 

vs. 

Laura F. Olney and Edward B. Olney. Defendants. 

The plaintiff, Butte Creek Consolidated Dredging Company, a 
corporation organized under the laws of the State of California and 
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doing business in said State and having its office and place of busi¬ 
ness in the City of Los Angeles, in said State, for amended declara¬ 
tion filed by leave of the Court first had and obtained, sues the; 
defendants, Laura F. Olnev and Edward B. Gluey for money pay¬ 
able by the defendants to the plaintiff for that, heretofore, to wit. 
on the 26th day of November. 1913, the plaintiff corporation in 
a cause entitled ‘‘Butte Creek Consolidated Dredging Company, a 
corporation, plaintiff, vs. Laura F. Olnev and Edward B. Olnev, her 
husband, defendants,*' recovered a judgment against said defendants 
in the Superior Court of California, in and for the County of Butte, 
in the sum of $3,9*20.00 with interest and costs as more fully ap¬ 
pears from a copy of the findings of fact and conclusions of law 
and the decree of said Court which were filed with and made a 
part of the original declaration in this cause. 

That subsequent to the entering of said decree and judgment, 
said defendants, Laura F. Olnev and Edward B. Gluey, noted an 
appeal to the Supreme Court of the State of California, but 
‘2 gave no supersedeas bond and said decree and judgment 
remained in full force and effect until modified as herein¬ 
after set forth. 

That on tin* ‘23d day of November. 191 (i. tin* said Supreme Court 
of the State of California, having heard said cause on appeal as 
aforesaid, modified the judgment of said Superior Court by striking 
from it the sum of $1,073.45 and allowing appellants’ (defe ndants’) 
costs. That as so modified, said judgment of said Superior Court 
was affirmed by said Supreme Court. A copy of said decree* of said 
Supreme Court is attached hereto marked, ‘‘Amended Exhibit No. 1." 
and made a part hereof. 

That on the 5th day of July. 1917. said Superior Court, by its 
decree made in pursuance of the decree of said Supreme Court and of 
tlie agreement and stipulation of tin* parties, modified its said decree 
of November 29th, 1913. and entered judgment for the plaintiff. 
Butte Creek Consolidated Dredging Company, against the said de¬ 
fendants. Laura F. Olnev and Edward B. Olnev. in the sum of 
$3,703.15. said judgment being entered nunc pro tunc as of No¬ 
vember 20th, 1913. with interest from said 20th day of No¬ 
vember. 1913, at the rate of seven per cent per annum, which is 
the legal rate of interest in said State of California. A copy of 
said decree is attached hereto marked ‘‘Amended Exhibit No. 2.*’ 
and made a part hereof. 

That said Superior Court is a Court of Record and has general 
jurisdiction; that said judgment is still in full force and effect and 
is unsatisfied: that said defendants, although often requested so to 
do have not paid the said sum or any part thereof, but have refused 
and still refuse to pay the same; and that said defendants 
3 are indebted to the plaintiff in the full sum of three thousand, 
seven hundred and three dollars and fifteen cents ($3,703.15) 
with interest from the 20th day of November. 1913, at the rate of 
seven per cent per annum. 

Wherefore the plaintiff brings this suit and claims the sum of 
three thousand, seven hundred and three dollars and fifteen cents 
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($3,703.15) with interest from the 26th day of November, 1913, 
at the rate of seven per cent per annum, besides the costs of this suit. 


E. P. MOREY, 

HARRY G. KIMBALL, 

Attorneys for Plaintiff. 


District of Columbia, ss; 


Ehvood P. Morey, being first duly sworn, according to law, de¬ 
poses and says: That lie is the agent of the plaintiff, Butte Creek 
Consolidated Dredging Company, a corporation; that on to wit, the 
5th day of July, 1917, in a cause entitled “Butte Creek Consolidated 
Dredging Company, a Corporation, Plaintiff, vs. Laura E. Olney 
and Edward B. Olney, her husband, Defendants,'’ the plaintiff cor¬ 
poration recovered a judgment against the defendants, Laura F. 
Olney and Edward B. Olney. in the Superior Court of California, 
in and for the County of Butte, in the sum of $3,703.15, with in¬ 
terest thereon from the 26th day of November, 1913, at the rate 
of seven per cent per annum, which is the legal rate of interest in 
the State of California, said judgment being entered nunc pro tunc 
as of said 26th day of November, 1913; that said Court is 
4 a Court of Record and has general jurisdiction; that said 
judgment is still in full force and effect and is unsatisfied; 
that said defendants, although often requested so to do, have not 
paid said judgment or any part thereof, but have refused and still 
refuse to pay the same, and that there is justly owing to plaintiff 
corporation by the defendants the full sum of $3,703.15 with in¬ 
terest thereon at the rate of 7%' per annum from November 26th, 
1913, exclusive of all set-offs and just grounds of defense. 

ELWOOD P. MOREY. 


Subscribed and sworn to before me this 28th day of-, A. D. 

1917. 

[seal. | JESSE E. POTBURY, 

Notary Public, District of Columbia. 


Commission Expiring April 7, 1922. 
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(Amended Exhibit No. 1.) 

Copy. 

In the Supreme Court of the State of California, Department Two, 

Sacramento. 

No. 2283. 

Butte Creek Consolidated Dredging Company. Pltff. & Resp., 


Laura F. Olney and Edward B. Olney, Her Husband, Defts. <fc 

Appts. 

On Appeal from llie* Superior (ourt in and for (he County of Butte. 

The above entitled cause having been heretofore fully 
5 argued, and submitted and taken under advisement, and all 
and singular the law and premises having been fully con¬ 
sidered. 

It is ordered, adjudged, and decreed by the Court that the Judg¬ 
ment of the Superior Court in and for the County of Butte in the 
above entitled cause, be and the same is hereby modified as indicated 
in the opinion by striking from it the sum of $1,078.45, and as so 
mmlified it is affirmed. The Order denying the motion of appel¬ 
lants for a new trial is affirmed. Appellants to recover costs of 
appeal. 

I, B. Grant Taylor. Clerk of the Supreme Court of the State of 
California, do hereby certify that the foregoing is a true copy of an 
original judgment entered in the above entitled cause on the 23d day 
of November, 1016. and now remaining of record in my office. 

Witness my hand and the seal of the Court, affixed at my office, 
this 26th day of December. A. D. 1016. 


[seal.] 


B. GRANT TAYLOR, 

Clerk , 

By A. S. RAMAGE, 

Deputy. 


Filed Dec. 27, 1916. 

C. F. BEDDING. 

Clerk. 
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6 Amended Exhibit No. 2. 

Copy. 

In the Superior Court of the State of California in and for the County 

of Butte. 

No. 5742. 

Butte Creek Consolidated Dredging Company, a Corporation. 

Plaintiff, 

vs. 

Laura L. Olnky and Edward B. Olnky, lhr Husband, Defendants. 

Order Allowing Coxt* and ('redding .1 mount on Judgment. 

On reading and filing the Agreement and Stipulation in the above 

entitled matter and sufficient cause appearing therefor; 

It is hereby ordered, adjudged and decreed that the Memorandum 

of Costs and Disbursements on Appeal heretofore filed in this matter 

by tbe plaintiff, be and the same is hereby disallowed and the said 

Memorandum of Costs stricken from tbe files. 

It is further ordered that the Costs on Appeal to the Supreme 

Court as set forth in the Memorandum of Costs heretofore filed bv 

the defendants on or about the loth dav of January, 1017, amount- 

ing to the sum of $233.75 be and tbe same are hereby settled and 

allowed as correct and the said amount of $233.75 is hereby ordered 

and directed to be credited upon the judgment heretofore entered in 

favor of the plaintiff in said matter and the said judgment reduced 

bv the said amount. 

* 

And it is further ordered, adjudged and decreed that that said 
judgment heretofore entered in said matter and as modified by the 
order of this Court duly made and entered on the 23 day of October, 
1014, be reduced from $3,936.90 to the sum of $3,703.15. 

7 And it is further ordered that this order reducing said judg¬ 
ment by said amount be entered nunc pro tunc as of the 26th 

day of November, 1913, and that the Clerk of this Court enter same 
as of said date. 

It is further ordered, adjudged and decreed that the plaintiff do 
have and recover of and from the said defendants the sum of 
$3,703.15, together with interest thereon from the 26th day of No¬ 
vember, 1913, at seven per cent per annum. 

Dated this 5 day of Julv, 1917. 

H. D. GREGORY. 

Judge of the Superior Court. 

Filed & ent. nunc pro tunc as of Nov. 26/13, July 5/17. 

C. F. BEDDING. Clerk. 

By JOHN MYERS, Dep. 
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Fiat. 

Leave is hereby given to file this loth day of October 1917. 

.T. HARRY COVINGTON, 

Chief Justice. 

Memorandum Opinion. 

Filed April 19, 1918. 

* * * * * * * 

In this case there is a motion to strike out the amended declaration 
upon the ground that it is not an amendment of the original 

8 declaration but is a statement of a wholly new cause of action. 

On November 26, 1913 a judgment for $3,920 and interest 
was recovered in the Superior Court of Butte County, California, by 
the plaintiff against the defendants. Thereafter the defendants per¬ 
fected an appeal to the Supreme Court of California but gave no 
supersedeas bond and there is no eontention by the defendants that 
the judgment was not in full force pending the appeal. 

On March 21. 1914, the defendants being found within the l>is- 
triet of Columbia, an action of debt on the judgment was appropri¬ 
ately instituted by the plaintiff against them, and to the declaration 
then filed pleas in bar of the action were filed. 

In the meantime, the appeal of the defendants was heard in the 
Supreme Court of California, and on November 23. 1910 that court 
rendered its opinion modifying the judgment by remitting the 
amount of $1,078.45, and as thus reduced the order and judgment 
of that court reads, referring to the original judgment. l 'and ax so 
modified it is affirmed/’ After the opinion and order of the Supreme 
Court had been fded the Superior Court entered its order on July 5. 
1917. reducing the original judgment in accordance with the order 
of the Supreme Court, that order of the Superior Court containing 
a pertinent clause as follows: “And it is further ordered that this 
order reducing said judgment by said amount be entered ‘mine pro 
tunc’ as of the 26th day of November. 1913. and that the Clerk of this 

Court enter same as of said date.” 

It is not denied that the Superior Courts in the several coun- 

9 ties of California are courts of record and that their judgments 
are within the protection of the “full faith and credit” clause 

of the Constitution. The courts of California have apparently deter¬ 
mined that the original judgment of November 26. 1913 is the judg¬ 
ment still in effect in the Superior Court of Butte County against the 
defendants. An amended declaration to conform to the facts con¬ 
cerning that judgment which developed after the filing of the original 
declaration in the pending case cannot be said to state a new cause 
of action. The parties are the same, and the subject matter of the 
plaintiffs claim in both declaration* is the same judgment. 

Motion to strike out overruled. 

.T. HARRY COVINGTON, 

Chief Justice. 


April 17, 1918. 
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Pleas. 

Filed May 11, 1918. 


1. The defendants for plea to the amended declaration herein say 
that they are not, and neither of them is, indebted to the plaintiff as 
therein alleged. 

2. And the defendants for further plea to said amended declara¬ 
tion say, and each of them says, that there is no record of the said 
supposed recovery in the said amended declaration mentioned re¬ 
maining in the said Superior Court of California in and for the 

County of Butte in manner and form as the said plaintiff in 

10 its said amended declaration alleged. 

3. The defendants for further plea to the amended declara¬ 
tion herein avers that so much of the said alleged judgment or decree 
as it sued upon was based upon a supplemental petition or complaint 
at law filed on the day the cause in which said alleged judgment or 
decree was rendered was called for trial, to wit, September 25, 1913, 
which said trial terminated on, to wit, the following day, September 
20, 1913, and was and is absolutely void for want of jurisdiction of 
the court rendering it over the persons of the defendants, and each of 
them, in that the charges against the defendants contained in said 
supplemental petition or complaint by means of which a judgment 
for damages in personam was sought against said defendants were 
utterly at variance with the charges theretofore made in said cause 
which as originally instituted was one in equity and sought a decree 
to compel the defendants to convey certain land to the plaintiff and 
aiso in that when said supplemental petition or complaint was filed, 
neither of the defendants was within the jurisdiction of said court or 
within the said State of California, no process was issued on said sup¬ 
plemental petition or complaint against the defendants, or either of 
them, and neither of them answered or was given opportunity to an¬ 
swer said supplemental petition or complaint; that the recital in said 
alleged judgment or decree that the defendants appeared in said cause 
l»v attorneys is untrue, in this, that none of the attorneys therein 
named, or any other attorney, was ever authorized by these defend¬ 
ants, or either of them, to appear for them or either of them, in de¬ 
fense of the matter set out in said supplemental petition or 

11 complaint, nor were said attorneys, or any of them, author¬ 
ized to waive the right of these defendants, or either of them, 

to answer or defend said supplemental petition or complaint. 

TUCKER, KENYON & MACFARLAND, 

A ttorneys for Defendants. 
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Affidavit of Defense. 

District of Columbia, To wit: 

Laura F. Olney and Edward B. Olney, being first duly sworn, de¬ 
nose and sav on oath that they deny and eaeli of them denies the 
right of the plaintiff herein as to the whole of its claim; that the 
grounds of their defense are as follows: 

That the amended declaration herein and the affidavit in support 
thereof set forth only a part of the alleged judgment or decree in the 
cause therein mentioned; that by the terms of that part of said al¬ 
leged judgment or decree not set forth in said amended declaration 
and affidavit the defendants were required to convey to the plaintiff 
certain real estate situate in the State of California, and was based 
upon a petition or complaint in equity, for the specific performance 
of a contract alleged to have l>een made by the defendants with the 
plaintiff for the sale of said real estate, in which said petition or com¬ 
plaint. the plaintiff averred under oath that the defendants were the 
owners of said real estate and had agreed to convey the same to the 
plaintiff: while that part of said alleged judgment or decree 

12 which is mentioned and described in said amended declaration 
and affidavit was based upon a supplemental complaint or pe¬ 
tition at law wherein the recovery of a personal judgment against the 
defendants for damages was sought against the defendants for having 
sold real estate in said state of California to the plaintiff of which it 
was alleged therein they were not the owners; that when said supple¬ 
mental petition or complaint was filed in the court in which said 
judgment was rendered, which was on the *25th day of September, 
1913, the day the cause in which said alleged judgment or decree 
was afterwards rendered, was called for trial, the defendants were not 
within the jurisdiction of said court, or within the state of California; 
that no process was issued on said supplemental petition or complaint 
against these defendants, or either of them, requiring them, or either 
of them, to answer the allegations thereof; that neither of these de¬ 
fendants was given any opportunity to answer the same or plead 
thereto and did not in fact so answer or plead; that the trial of said 
cause was terminated on the 26th day of September, 1913, the court 
then taking said cause under advisement, and thereafter the alleged 
judgment or decree part of which is sued upon was rendered; that 
the recital in said judgment or decree that Tucker. Kenyon and 
Macfarland appeared as attorneys for the defendants in said cause is 
untrue: that none of said last mentioned attorneys was in the State 
of California at the time of said trial, or between the commencement 
of said suit and the present time, nor were they or any of them, 
authorized, licensed or empowered to practice law in any of the courts 

of that state: nor have they or any of them ever been author- 

13 ized by the defendants, or either of them, to appear as attor¬ 
ney for the defendants, or either of them, to answer or defend 

said supplemental petition or complaint or to waive the right of the 
defendants, or either of them, to answer or defend the same; that 
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J. Z. Tucker, who is recited in said judgment or decree, as having 
appeared as attorney for the defendants was not authorized or em¬ 
powered by the defendants, or either of them, to appear as their, or 
either of their, attorney in the proceeding instituted by said supple¬ 
mental petition or complaint; that he had no knowledge or means of 
knowledge of the matters and things set forth in said supplemental 
petition or complaint; never communicated or had the opportunity 
to communicate the contents thereof to the defendants or either of 
them until after the trial and submission of said cause as aforesaid, 
when it was too late for the defendants, or either of them, to answer 
or defend said supplemental petition or complaint and had no author¬ 
ity to waive the right of the defendants, or either of them, to make 
answer or defend the matters and things set forth in said supple¬ 
mental petition or complaint; and the defendants and each of them 
aver that that part of the alleged judgment or decree aforesaid, which 
is sued upon, and which purports to he a judgment in personam 
against the defendants, was and is utterly void and of no effect, hav¬ 
ing been rendered or attempted to be rendered, by the said Superior 
Court of California, without that court having acquired jurisdiction 
over the persons of the defendants, or either of them, and without 
their having had their dav in court. 

LAURA F. OLNEY. 
EDWARD B. OLNEY. 


14 Subscribed and sworn to before me this 10th dav of May. 

A. D. 1018. 

AGNES L. MTNICK, 

[seal.] Notary Public, D. C. 

Joinder of Issue. 

Filed August 5, 1918. 


* 


The plaintiff joins issue upon the plea filed in the above entitled 
cause. 

ELWOOD P. MOREY, 
HARRY G. KIMBALL, 

Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, November 7th, 1919. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Come again the parties hereto, in manner aforesaid; whereupon, 
the Court having considered this cause, heretofore submitted, to be 
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tried and determined by tlie Court without the intervention of a 
jury, pursuant to a stipulation filed waiving a jury, finds in favor of 
the plaintiff for the sum of Three Thousand Seven Hundred Three 
and 15/100 Dollars, ($3,703.15) with interest thereon from 
15 the 20th day of November, 1018, at seven per centum (7 ’9* ) 
per annum. 


Friday, November 21st. 1010. 

Session resumed pursuant to adjournment. Hon. F. L. Siddons, 
.Justice presiding. 


******* 

Come now the parties hereto by their respective attorneys of 
record: whereupon the motion for a new trial filed, is submitted to the 
Court without argument, and being considered is hereby overruled 
and judgment on the finding of the Court is ordered. Wherefore, 
it is considered that the plaintiff recover of the defendants, the sum 
of Three Thousand Seven Hundred Three and 15 lot) Dollars ($3,- 
708.15) with interest thereon at the rate of seven per centum per 
annum (7 r /i ) from the 20th day of November. 1018, to this date, 
and hereafter at the rate of six per centum (b'Z ) per annum, with 
costs and have execution. 

From the foregoing judgment, the defendants by their attorneys, 
in open court, note an appeal to the Court of Appeals; whereupon, 
the penalty of a bond for costs is hereby fixed in the sum of One 
Hundred Dollars ($100.00), with leave to deposit the sum of Fifty 
Dollars ($50.00). with the clerk in lieu of such bond. 


10 Memoranda. 

December 0. 1910.—Rond $100. for costs on appeal approved and 
filed. 

January 5. 1020.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Monday, August 30, 1920. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 


Now come here the plaintiff by its attorney and tenders to the 
Court here its Substituted Bill of Exceptions, which is taken under 
consideration bv the Court, and signed and made part of the record, 
now for then. 
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Assignment of Errors. 

Filed September 4, 1920. 

******* 

Now come the defendants in the above-entitled cause and, having 
appealed to the Court of Appeals of the District of Columbia from 
the judgment herein rendered, assign as errors committed in the 
course of this cause and say that in the entry of the judgment 
17 herein there were the following 


Errors. 


1. That the court erred in finding as fact that the supplemental 
and second amended complaint filed by the plaintiffs herein in the 
action insituted by them in California did not set up a new cause 
of action. 

2. That the court erred in finding that the attorneys employed by 
these defendants to defend the aforesaid suit brought in California 
were authorized by such employment to file the answer which was 
bv them filed on behalf of these defendants to the aforesaid second 
amended and supplemental complaint. 

3. That the court erred in holding upon the facts herein shown 
that the Superior Court of Hutto County in the State of California 
had jurisdiction over these defendants in respect to the matters set 
up and alleged in the aforesaid second amended and supplemental 
complaint. 

4. That the court erred in holding that the court aforesaid had 
jurisdiction to enter the judgment which was entered in the said 
cause. 

o. That the court erred in overruling the motion made by these 
defendants to enter the finding of fact and render judgment in their 
favor. 

6. That the court erred in entering judgment for the plaintiff in 
this cause. 

KENYON & MACFARLAND, 

Attorneys for Defendants. Appellants. 


IS 


Service of a copy of the foregoing accepted this third day of 
September. 1920. 


ELLWOOD P. MOREY, 
HARRY G. KIMBALL, 


Attornegs for Plaintiff. 
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Designation of Transcript on Appeal. 

Filed September 4, 1920. 

******* 

The clerk of the court will please prepare for use by the defend¬ 
ants above named upon the appeal by them herein taken to the Court 
of Appeals of the District of Columbia a transcript including the 
following papers: 

1. The amended declaration; 

2. Pleas of the defendants and affidavit accompanying same. 

3. Joinder in issue; 

4. Judgment; 

5. Memorandum of appeal bond filed: 

0. Memorandum of hill of exceptions signed; 

7. Assignment of errors; 

X. This designation. 

KENYON & MACFARLAND, 
Attorneys for Defendants , Appellants. 

Service of a copy of the foregoing accepted this third day of 
September. 1920. 

ELLWOOD P. MOREY, 
HARRY G. KIMBALL, 

Attorneys for Plaintiff. 


19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, Morgan II. Reach. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to IS. both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 50758 at Law, wherein 
Butte Creek Consolidated Dredging Company, a Corporation, is 
Plaintiff and Laura F. Olnev and Edward B. Olnev are Defendants, 
as the same remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 25th day of September, 1920. 

[Seal Supreme Court of the District of Columbia.] 

E. W. 

MORGAN II. BEACII. 

Clerk. 
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20 In the Supreme Court of the District of Columbia. 

At Law. 

No. 56738. 

The Butte Creek Consolidated Dredging Company, Plaintiff, 


Laura F. Olney and Edward B. Olney. 

Bill of Exceptions. 

Be it remembered that the above entitled cause, on the third day 
of November, in the year 1919, came on for trial before Mr. Justice 
Siddons and bv the court, a jury having been waived by the consent 
of the parties expressed in writing and duly filed. 

Whereupon the plaintiff, to maintain the issue on its part joined, 
offered and gave evidence conducing to prove that on or about the 
first day of October in the year 1910, the said plaintiff brought and 
instituted in the Superior Court of Butte County in the State of 
California a certain suit against the defendants herein, and that in 
the said suit, as appeared by duly certified copies of divers portions 
of the record therein which were by the plaintiff offered and given 
in evidence, proceedings were had in the manner and to the effect 
following, that is to say: 

That on January 3, 1911, the said plaintiff herein as plaintiff 
in the suit brought as aforesaid in California, filed in the said suit 
a, certain pleading entitled “Amended Complaint" the same being 
filed by way of substitution for the original complaint theretofore 
therein by the plaintiff filed, and being of the tenor following, to 
wit : 

(Title of Court and Cause.) 

A mended Venn pla in t. 

Comes now the plaintiff above named, and amending its 
*21 complaint, as of course, for cause of action against the de¬ 
fendant alleges: 

I. That the plaintiff is now, and at all the times herein mentioned 
has been a corporation organized and existing under the laws of the 
State of California, with its principal place of business at the City 
of Los Angeles, California. 

That the defendants, Laura- D. Olney and Edward B. Olney, at 
all times herein mentioned were and now arc husband and wife. 

II. That prior to the 8th day of April, 1907, the defendants were 
the owners in fee simple of all that certain real property situate in 
the County of Butte, State of California, and more particularly 
described as follows: 

The south one-half of the northwest quarter of the northeast 
quarter; all of the southwest quarter of the northeast quarter lying 
west of the east bank of Butte Creek; the southeast quarter of the 
northwest- quarter; the south half of the northeast quarter of the 
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northwest quarter; the east half of the west half of the northwest 
quarter; all that part of the east half of the southwest quarter lying 
west of the east bank of Hutte Creek; all of the northwest quarter 
of the southwest quarter lying east of the brush fence dividing 
the lands of defendants from the lands of John Stokes; all the 
northwest quarter of the southeast quarter lying west of Butte Creek; 
all in section 19, township 22 north, range 3 east, M. D. B. & M.. 
in Butte County, State of California, being all the lands owned by 
defen(hints lying west of the east bank of Butte Creek as described 
above except the northwest quarter of the southeast quarter where 
the middle of Butte Creek shall be the dividing line. 

That the legal title to the said property, as plaintiff is informed 
and lielieves, was in the name of Laura F. Olnev, but as plaintiff 
is informed and believes, the defendant, Edward B. Olnev, 
22 has an interest in the said property on account of the same 
being community property of himself and his said wife. 

111. f l hat on the 8th day of April, 1907, the defendants entered 
into a certain memorandum of agreement with I>. M. Shanks and 
C. A. March whereby the said defendants agreed to sell to the said 
persons the real property above descrilied. A copy of the said agree¬ 
ment is hereto attached marked Exhibit “A” and made a part hereof. 

That subsequent to the execution of the said agreement, the said 
1>. M. Shanks and C. A. March did, on or about the 2nd day of 
August, 1907, sell, assign, and transfer the said agreement to the 
plaintiff herein, and ever since the said 2nd day of August, 1907, 
the plaintiff has been the owner of the said agreement and entitled 
to all of the benefits thereunder. 


That on the said 8th day of April, 1907. the said Shanks and 
March paid to the said defendants the sum of five thousand dollars 
upon the purchase price of the said property and thereafter paid to 
the said defendants all of the balance of the purchase price, includ¬ 
ing interest as provided in the said agreement. The dates of said 
payments and the amounts paid are as follows: 


Original payment on contract (paid by Butte Creek Con. 


Co.) . $5,000.00 

1907. 

Oct. 6. Cash pavment, principal. 5 000 00 

1908. 

April 1. Cash payment, principal. 1,000.00 

Cash payment, interest. 690.00 

July 27. Cash payment, principal. 10.000.00 

Cash payment, interest. 412.68 

Oct. 20. Cash pavment, interest (error in computation) 27 32 

1909. 


Aug. 3. 

1910. 
Feb. 25. 


Cash payment, principal. 

Cash payment, interest. 

Cash payment, principal in full 
Cash payment, interest in full. 


3,000.00 

70.00 

4,000.00 

95.00 


Total 


$34,655.00 
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28 IV. r rimt subsequent to the execution of the said agreement 

of April 8, 1907, the plaintiff and defendants entered into a 
subsequent agreement modifying and changing the terms of said 
agreement of April 8, 1907, which said modified agreement was 
entered into on the 81st day of March, 1908. A copy of the same 
is hereto attached marked Exhibit “R" and made a part hereof. 

That pursuant to the said modified agreement of March 31, 1908, 
the plaintiff paid the sum of $1,000.00 upon the principal and 
$090.00 upon the interest on April 1, 1908, and on July 27, 1908, 
paid the further sum of $10,000.00 on account of principal and 
$412.08 on account of interest, and later, on October 20, 1908, 
paid the sum of $27.32, there having been an error in computation. 

.That by the terms of said modified agreement, the sum of $12,000 
and interest was payable on or before February 8, 1909, and that 
plaintiff did not pay the said $12,000 according to the terms of said 
modified agreement, for the reason that the said plaintiff excused 
said payment and waived the strict performance of the said agree¬ 
ment. and that said defendants on or about the 25th day of July, 

1908, agreed to extend the said payment of February, 1909, to 
August, 1909. That on August 3, 1909, plaintiff paid to the defend¬ 
ants the sums of $5,000 and interest amounting to $300.00, and the 
defendants agreed to waive the payment of the balance of the pur¬ 
chase price of the said property providing $3,000,00 in addition was 
paid upon the principal on or before October 8, 1909, and extended 
tlie time of the final payment of $4,000.00 to February 8, 1910. 

That this plaintiff thereupon paid to the defendants the sum of 
$3,000.00 in cash, and $70.00 on account of interest on October 4, 

1909. leaving only the sum of $4,000.00 due upon the purchase 
price of the said property. 

That the final payment upon the said purchase price of said 
property was made by this plaintiff on February 25, 1910, amount¬ 
ing to $4,000.00 on principal and $95.00 interest. 

24 Plaintiff further alleges that the strict performance of the 

said contract in regard to payments at Ihc dates and amounts 
specified therein, was excused by the defendants from time to time 
as heretofore alleged; that the defendants never insisted upon the 
strict performance of the said contract with reference to said pay¬ 
ments. 

V. The plaintiff has performed all of the terms and agreements 
upon its part to be performed, and has paid the full sum due under 
the said contract for fhe purchase of the said property, and the said 
defendants have received and accepted the said amounts, and the 
plaintiff is entitled to a deed of conveyance from the said defendants 
conveying the legal title to the said premises to it. 

That the said defendant. Laura F. Olnev. at all the times herein 
mentioned was and now i* the owner of the legal title to the said 
premises above described, and was and now is able to transfer to the 
plaintiff a good and sufficient title to the same. 

VI. That defendants have failed, refused and neglected to execute 
a deed of conveyance to the said property, and refuse to make, 
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execute or deliver such deed of conveyance to the plaintiff, although 

plaintiff has demanded that the same he executed and delivered to it, 

and that said defendants falsely claim that because of the failure 

%/ 

to pay the last payment of #4,(K)0.00 and interest on February <S, 
1910, that they were not compelled to transfer the legal title to the 
said premises to the plaintiff, although the said defendants actually 
received and accept- the said #4,000.00 and interest, and have received 
and accepted all of the purchase price agreed to he paid by the 
plaintitl and plaintiff's assignor. 

VII. That said agreement of April N. 1007, and the modifications 
above mentioned were and are just and equitable contracts, and the 

price therein agreed to he paid by the plaintiff and plaintiff’s 
25 assignors for said property, was the reasonable value thereof 
at the time said contract was entered into, and said contract 
at the date of its execution was, and now is a just and equitable 
and reasonable contract, and plaintiff* and plaintiff s assignors have 
done everything which in equity and good conscience they ought to 
do, and plaintiff has paid the full value of the said property to the 
said defendants, and that said agreement was and is in all matters 
and things fair, equitable and just. 

VIII. That bv reason of the refusal of the defendants to execute 

* 

a deed of conveyance to this plaintiff, plaintiff has been damaged in 
the sum of five thousand dollars. 

Wherefore, plaintiff prays judgment and decree of this Court: 

1. That the defendants he required to execute and deliver to 
plaintiff a good and sufficient deed of grant, bargain and sale, con¬ 
veying the property hereinbefore described to the plaintiff, and that 
upon a refusal to so execute and deliver said deed, a commissioner 
he appointed by this Court to execute said transfer, and that the deed 
of such commissioner operate as a transfer of said premises to the 
plaintiff. 

2. That it he adjudged and decreed that the plaintiff is the owner 
in fee simple of said premises free and clear of all incumbrances, and 
that defendants have not any right, title or interest therein, and that 
each of said defendants he restrained and enjoined from asserting any 
right, title or interest therein or thereto. 

3. That the plaintiff recover from the defendants the sum of five 
thousand dollars damages sustained by the plaintiff on account of the 
refusal of the defendants to execute said deed of conveyance. 

4. And for such other and further relief as may be just and 
equitable, and for costs of suit. 

KEMP, MITCHELL & SILBERBERG, 

Attorneys for Plaintiff. 


26 That thereafter, to wit, on December 11, 1911, the said 

defendants herein, as defendants in the suit brought as afore¬ 
said in California, filed therein a certain pleading entitled "‘Answer 
and Counterclaim.” which was of the tenor following, to wit: 
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Answer and Counter-Claim to Complaint. 


Now come the defendants herein. Laura F. Olney and Edward 
H. Olney, and for answer to the complaint and amendment thereto 
by the plaintiff herein, the Butte Creek Consolidated Dredging Com¬ 
pany, a corporation, say as follows, to wit: 

I. Defendants admit that at all times mentioned in said complaint 
the y were and that they are now husband and wife. 

II. They deny that they were prior to the 8th day of April, 1907, 
joint owners in fee simple of the real estate specifically described in 
paragraph 2 of said complaint, hut admit that the legal title to said 
real estate was in the defendant, Laura F. Olney, prior to said last 
mentioned date, and aver that the legal title has ever since been 
and is now in her. They admit that said property was and is com¬ 
munity property of said defendants. 

III. Defendants admit that an option agreement relating to said 
real estate was entered into between ihe defendants and said Shanks 


and March, which contained in substance the provisions of Exhibit 
A of the complaint herein. They did not. however, retain a copy 
of said agreement, or if they did it has been lost or destroyed, and for 
greater certainty as to its exact provisions they refer to the original 
thereof, which is in the possession of the plaintiff, and call for strict 
proof thereof. They admit that said option agreement was assigned 
by said Shanks and March to the plaintiff, but having no information 
as to the date of said assignment, can neither admit nor denv that it 
was assigned on the said 2nd day of August, 1907, the date 
27 alleged in the complaint, and if said date be material to the 
issues herein they call for strict proof thereof. They admit 
that since said assignment, the plaintiff has been the owner of said 


agreement and was entitled to all of the benefits thereunder during 
the existence of the option granted thereby. Defendants deny that 
on or about the date of the execution and delivery of said option 
agreement, the said Shanks and March paid to the defendant, Laura 
F. Olney, the sum of $5,000; and aver that they then paid her the 
sum of $2,000 only: that although said option agreement recites a 
payment of $5,000 to her for said option, only $2,000 was paid 
therefor. They further admit that on or about October 6th or 7th, 


1007, a payment of $5,000 was made to the said Laura F. Olney and 
si vers that said payment was the payment of $5,000 called for hy said 
option agreement to he made* on the Nth day of October. 1907. They 
deny that any of the other pavmcnts called for bv said option agree¬ 
ment as originallv executed and delivered wa< made to them or either 
of them on the date 5 * fixed therein for «uch payments. 


They admit that the following payments mentioned in the sched¬ 
ule of payments contained in the third paragraph of said complaint 
to said Laura F. Olney were made by checks or drafts dated on or 
about the dates indicated therein, namely: 


3—3400a 
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October 6 or 7, 1907, principal. $5,000.00 

April 1, 1908, principal. 5,000.00 

April 1, 1908, interest. 090.00 

.Tilly 27, 1908, principal. 10,000.00 

July 27, 1908 interest . 412.08 

October 20, 1908 , interest (error in computation) . 27.82 

August 3, 1909 . principal. 3,000.00 

August 3, 1909, interest . 70.00 

February 25, 1910. principal. 4,000.00 

February 25, 1910 interest . 95.00 


• 

They deny that any other payments (other than the original pay¬ 
ment of $2,000 for the option aforesaid) were made to the 

28 defendants or either of them bv said Shanks and March 
or by the plaintiff or by any one for them. They aver said 

payment of $5,000 made on or about October 6 or 7, 1907, was the 
payment due under the option agreement as originally executed 
and delivered due October 8, 1907, as aforesaid. All of said subse¬ 
quent payments (except that made on or about February 25, 1910 . 
for $ 4 , 000 . the circumstances of the making of which will be here¬ 
inafter related) were made on account of a subsequent agreement 
entered into between the plaintiff and the defendants on March 
81, 1908, modifying the original agreement by extending the time 
of the payments as provided for in the original agreement. 

IV. These defendants admit that on or about the 81st day of 
March. 1908 . an agreement was entered into between the plaintiff 
and the defendants containing in substance the provisions of Ex- 
hibit B attached to the complaint herein. These defendants did 
not retain a copy of said last mentioned agreement, or if they did 
it has been lost or destroyed, and for greater certainty refer to the 
original which is in tin* possession of the plaintiff, and call for strict 
proof thereof. Said last mentioned agreement modified the original 
option agreement of April 8. 1907, only by extending the time of 
the payments as provided for in tin* original agreement and in no 
other respects. These defendants admit as hereinbefore stated that 
the various payments mentioned in the preceding paragraph hereof 
were made on or a 1 out the dates stated. They admit that some of 
them were not made when due. but they deny that the defendant, 
Laura F. Olnev. by accepting them thereafter waived any of her 
existing legal rights in the premises. They aver that the acceptance 
by the defendant. Laura F. Olnev, of the overdue payments from 
time to time were made at the earnest and urgent solicitation of the 
plaintiff- and because of its repeated promises to thereafter meet its 
obligations under said option agreement as modified. They admit 
that the plaintiff paid to the defendant, Laura F. Olnev, $8.- 

29 000 as principal and $70 as interest on or about October 4. 
1909, which left the sum of $4,000.00 due under said option 

agreement as modified. Said last mentioned $4,000 was part of 
the final payment of $18,000, which was due on or before February 
8. 1909. These defendants deny that the payment to the defendant. 
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Laura F. Olney, made by the plaintiff on February 25, 1910, 
amounting to $4,095, was made on account of the purchase price 
of said real estate. The circumstances of said last mentioned pay¬ 
ment will be hereinafter related. 

These defendants further admit that strict performance of the 
said option agreement as modified in regard to the payments at the 
dates and in the amounts specified therein was waived or excused 
by the defendant, Laura F. Olney, for a time, but avers that the 
plaintiff was so persistent in its failure to make said payments on the 
dates and in the amounts required that as will hereinafter appear 
the defendant, Laura F. Olney, was compelled to and did finally 
insist upon and declare, as it was her right to do, a forfeiture of all 
the rights of the plaintiff under said option agreement as modified 
and defendants further aver that plaintiff acquiesced in said for¬ 
feiture. and surrendered all of its rights to exercise the option re¬ 
served by said option agreement. 

V. These defendants deny that the plaintiff has performed all of 
the terms and agreements upon its part to be performed and has 
paid the full sum due under said assignment for the purchase of 
said property and deny that they have received and accepted said 
amounts and that the plaintiff is entitled to a deed of conveyance 
from the defendants conveying the legal title to the said real estate. 
These defendants admit as hereinbefore stated that the said defend¬ 
ant, Laura F. Olney, is the owner of the legal title in fee to said real 
estate. 


VI. These defendants admit that thev have refused and thev aver 
that they still continue to refuse to make, execute and deliver a 

deed to said real estate to the plaintiff. They deny that they 
30 falsely claim that because of the failure to pay the last pay¬ 
ment of $4,000 and interest on February 3, 1910, that they 
are not compelled to transfer the legal title to said real estate to 
the plaintiff. 

VII. Defendants admit that the agreement of April 8, 1907, and 
the modification thereof were just and equitable contracts and that 
the price therein agreed to be paid for the real estate was the reason¬ 
able value thereof at the time said contract was entered into, but 
they deny that the plaintiff or plaintiff’s assignors have done every¬ 
thing which in equity and good conscience they ought to do and 
they deny that the plaintiff has paid the full value of the said real 
estate to the defendant. 

VIII. These defendants further deny that the plaintiff has been 
damaged in the sum of $5,000 or any part thereof. On the con¬ 
trary, these defendants aver that by the action of the plaintiff in 
the premises as will hereinafter be set forth the defendants have 
suffered much harassment and damage by reason of the unjustifiable 
acts of the plaintiff in the premises. 

IX. Further answering said complaint these defendants aver that 
the plaintiff after its acquisition of said option agreement as afore¬ 
said and the modification of its terms by said agreement of March 
31, 1908, to which latter agreement it was a party, was constantly 
in default in making payments to the defendant/Laura F. Olney, 
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at the times when it had covenanted and agreed to make them. 
By reason of the urgent solicitation of the plaintiff, the defendant, 
Laura F. Olney, accepted some of such delayed payments, although 
she was entitled under the terms of said option agreement to declare 
a forfeiture thereof. On February S, 1000. the final payment of 
$13,000 was due on account <»f the purchase price of said real estate 
as provided for by tlit* said agreement of March 31, 1908. The 
plaintiff professed its inability to make the same and after 

31 urgent solicitation so to do the defendant, Laura F. Olney, 
accepted partial payments on account thereof. On August 

3, 1909, the plaintiff sent the defendant, Laura F. Olney, a draft 
for $o,360, being $5,000 on account of the principal and $360 
as interest to August 8, 1909. The plaintiff further asked the in¬ 
dulgence of the defendant. Laura F. Olney, as to the remaining 
portion of the principal and requested her to give an extension of 
at least sixtv davs for the pavment of $3,000 of said balance and 
six months for the payment of the remaining $1,000 thereof. It 
expressed to her its appreciation for the extensions which she had 
granted it and assured her that the balance remaining due would 
he take n care of at the earliest possible date and expressed the hope 
that it would not need the full time it was asking for. Thereafter 
it paid her and she accepted the sum of $3,000 on account of the 
principal and $70 on account of interest. On February 8, 1910, 
the plaintiff wrote the defendant. Laura F. Olney. that its board 
of directors had levied an assessment on the capital stock of the 
company to meet the balance due her under said option agreement, 
but although said balance was long overdue it did not pay the same 
or offer to pay the same. On February 14, 1910. the defendant, 
Laura F. Olney. being unwilling to permit the plaintiff to further 
violate its contract obligations as aforesaid, wrote the plaintiff that 
the said option contract had expired and become void and declared 
a forfeiture thereof, and stated to the plaintiff that she had given 
orders that all papers he returned to her pending other arrangements 
tlmt might be made for a future transfer of the real estate to other 
parties. Thereafter the plaintiff* caused one C. A. March, who de¬ 
fendant is informed and believes and therefore avers was then a 
director of the plaintiff corporation, to come to the City of Wash¬ 
ington. District of Columbia, where tin* defendant then resided and 
said March brought with him the plaintiff’s check or draft for $4.- 
095, dated February 25. 1910. Said March requested the defendant, 
Laura F. Olney, to accept the s;iid check or draft as a final payment 
on account of the said real estate, but the defendant, Laura 

32 F. Olney, absolutely refused to accept the same, on the ground 
that the plaintiff had forfeited all of its rights under said 

option contract by its express terms and was not therefore entitled 
to the deed called for by it. After much negotiation between said 
March as the duly accredited and authorized agent of the plaintiff 
in the premises, and the said Laura F. Olney. and as a settlement 
and compromise of all controversies between the plaintiff* and her, 
growing out of the acquisition by the plaintiff of said option agree- 
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mcnt- as aforesaid and the agreement modifying the same, an agree¬ 
ment was entered into in said City of Washington, between said 
plaintiff, acting in that behalf by its said agent, March, and said 
Laura F. Olney, wherebv, in consideration of the delivery to her 
of said check or draft for $4,095 and the agreement to pay her 
the sum of $500 additional and the issuance to her of 5,000 shares 
of the capital stock of the plaintiff, she agreed to execute a lease 
of said real estate for seven years to the plaintiff in lieu of a deed 
to said land; and in consummation of said agreement said March 
delivered to her said check or draft, and in the name of and on 
behalf of the plaintiff executed and delivered to the plaintiff a paper 
writing dated March 5, 1910, whereby it agreed to pay to her on 
or before April 10, 1010. the sum of $500 and to issue to her order 
5,000 shares of its capital stock, all to be mailed to the United States 
Trust Company, Washington, I). C. and she and her co-defendant 
executed a written lease to the plaintiff of said real estate for seven 
years and delivered said lease to said March as the agent of the 
plaintiff. True and accurate copies of said paper writing and lease 
are attached hereto, made a part hereof and marked Defendants* 
Exhibits A and B. Defendants are informed and believe and there¬ 
fore aver that thereafter the plaintiff hv resolution of its board of 
directors formally accepted said lease of said real estate from said 
Olney in lieu of a deed in fee as aforesaid. The plaintiff is now 
in possession of said real estate under said lease, and has 
been so in possession since the delivery thereof, and Inis used 
and occupied and still uses and occupies the same, and ever 
since has mined and is now mining large and valuable quantities 
<>f gold on said land. On March 2b, 1910, the plaintiff, from its 
home office, mailed to the defendant, Laura F. Olnev, a New York 
draft for $500 and a certificate for 5.000 shares of the capital stock, 
according to the terms of the agreement aforesaid (altered into be¬ 
tween the defendants and said plaintiff, acting bv and through said 
March as aforesaid, and defendants received and accepted the same. 

Defendants further answering, and as a counterclaim against 
plaintiff herein, allege: 

I. That plaintiff' is now. and at all times herein mentioned has 
been, a corporation organized and existing under the laws of the 
State of California, with its principal place <>f business at the City 
of Los Angeles, California. 

II. That on or about the 5th day of March, 1910, the plaintiff 
and defendants entered into a lease in writing whereby the lands 
and premises described in plaintiff’s complaint herein were leased 
and demised to plaintiff, a copy of which lease is attached to this 
answer and counterclaim, is marked Exhibit B and hereby made a 
part hereof. That at the same time and as part of the same transac¬ 
tion plaintiff and defendants entered into a memorandum of agree¬ 
ment in writing whereby plaintiff did agree to pay defendants $500 
and to issue to defendant, Laura F. Olney, 5,000 shares of the stock 
of said plaintiff corporation, which memorandum of agreement is 
marked Exhibit A, hereto attached and is made a part hereof. That 
plaintiff did pay said $500 to the said defendant and did issue and 



22 


L. F. OLNEV et al. VS. IU TTE CK. cox. DKEDG. CO. 


deliver to her its certificate for said shares of stock which certificate 
was numbered 1425. 

III. That thereafter on or about the 51st day of March. 
54 1910. the defendant, Laura F. Olnev. then being the owner 

of and entitled to the possession of said certificate of stock for 
5,000 shares of the capital stock of the plaintiff corporation, as afore¬ 
said, did mail the same to the plaintiff for the purpose of having 
the same canceled and in lieu thereof to have issued five certificates 
for 1.000 shares each, one certificate to he issued in the name of the 
daughter of tin' defendant, Laura F. Olnev, and the remaining four 
certificates for 1.000 shares each to he issued in the name of the 

defendant, Laura F. Olnev. 

' %/ 

IV. That thereafter on April 5. 1910, the plaintiff by its secretary 
acknowledged tlx* receipt of said certificate for 5,000 shares of stock 
and staff'd that the fee for transfer was $1 for each certificate and 
stated that it would promptly forward the certificates as requested 
by the defendant. Laura F. Olnev. upon receipt of the sum of .$5. 
Thereupon the defendant. Laura F. Olnev, through her agent, the 
United Static Trust Company of Washington, I). C., notified the 
plaintiff that her agreement with said March at the time the lease 
aforesaid was given to the plaintiff was that he would issue the stock 
in two certificate's, one for 1.000 shares in the name of the sa d 
daughter of the saiel defendant. Laura F. Olnev, anel one certificate' 
for 4.000 sh ares in the name of the said defendant, Laura F. Olnev. 
and that saiel March had promised that the certificates would see he 
made cut. hut instead of the' plaintiff having done so. it had sent to 
her one certificate only; and plaintiff was thereupon advised that it 
we>uld he satisfactory to the said defendant. Laura F. Olnev, if the 
plaintiff would carry out this agreement with her and forward two 
certificates as aforesaid totaling 5.000 shares. The defendant. Laura 
F. Olnev. not having heard from the plaintiff with regard to said 
transfer, thereafter, on June 29, 1910, and again on November 21, 
1910. and still again on February 13, 1911. through her said last 
mentioned agent, the T nited States Trust Company of Washington 
D. C., demanded that the plaintiff forward the certificates of 
35 stock as requested or to return said certificates of stock for 
5,000 shares which had been forwarded to the plaintiff. 
On February 1<S. 1911. the plaintiff wrote to the said United States 
Trust Company stating that its last letter had been forwarded to its 
attorney for reply and on February 22. 1911, the attorneys for said 
plaintiff advised the United States Trust Company by letter that said 
certificate for 5.000 shares had been canceled by order of the board 
of directors of the plaintiff and stated that if the defendant, Laura F. 
Olnev. thought she had any legal right to the stock, she would have 
to bring suit to recover. 

That plaintiff still unlawfully withholds and detains said certificate 
of stock from the possession of defendant, Laura F. Olnev. to her 
damage in the sum of $100. 

That the value of said shares of stock as represented bv said 
certificate at the date of said demand was the sum of $400. That 
defendants are now. and at all times mentioned in this answer and 
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counterclaim were husband and wife; and said certificate is now, and 
at all times mentioned herein was, community property of said 
defendants. 

Wherefore, defendants demand judgment that plaintiff take 
nothing by this action. 

That the defendants herein do have judgment against the plain¬ 
tiff herein for the recovery of the possession of said certificate of 
stock numbered 1425, or for the sum of $400, the value thereof, in 

case a deliverv cannot he had: 

•/ 

For $100 damages for its detention: 

For all the costs of suit and for such other relief, general and 
special, as may be meet and agreeable in equity and warranted bv 
the premises. 

(Signed) TUCKER, KENYON & MACFARLAND 

and J. /. TUCKER, 

Attorneys for Defendants, 

Laura V. Olney and E. /?. Olney. 


30 District ok Columbia, 

City of Washington, ss: 

Laura F. Olney and Edward B. Olney being first severally sworn 
depose and each for himself savs that they are the defendants herein, 
that they have read the foregoing answer and counterclaim and know 
the contents thereof and that it is true of their own knowledge except 
as to the matters which are therein stated upon information and 
belief, and that as to those matters that thev believe it to be true. 

LAURA F. OLNEY. 

EDWARD B. OLNEY. 


Subscribed and sworn to before me this 27th dav of November, 
A. I)., 1911. 

[seal.] LILLIE V. McCULLUM, 

Notary Public in and for the District of Columbia. 


*> — 
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That thereafter issue was by the plaintiff and defendant 
joined in the suit aforesaid. 

That thereafter, to wit, on September 25, 1913, the said suit being 
about to be called for trial at Oroville, the county seat of Butte County 
in California, the said plaintiff, being plaintiff in the said suit, ap¬ 
plied for and obtained from the said Superior Court leave to file a cer¬ 
tain pleading styled “Second Amended Complaint,” which said 
pleading was on the day last aforesaid filed in the said suit; that the 
said second amended complaint was in substance identical with the 
aforesaid Amended Complaint hereinbefore set out in the paragraphs 
numbered 1, 3, 4, 5, 6 and 7 thereof, which paragraphs of the said 
amended complaint were repeated and embodied in the said second 
amended complaint; and that for the second and the eighth para¬ 
graphs of the said amended complaint there were substituted and em- 
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IkxI ied in the said second amended complaint paragraphs numbered 
two and eight, which read as follows: 

“IT. That prior to the <Kth day of April, 1907, the defendant- repre¬ 
sented to plaintiff s assignors that they were the owners in fee simple 
of all that certain real property situate in the county of lhitte. State 
of California and more particularly described as follows: 

The south one-half of the northwest quarter of the northeast quar¬ 
ter; all of the southwest quarter of the northeast quarter lying west 
of east hank of Butte Creek; the southeast quarter of the northwest 
quarter; the east half of the west half of the northwest quarter; all 
that part of east half of the southwest quarter lying west of the east 
bank of Butte Creek; all of the northwest quarter of the southwest 
quarter lying east of the brush fence dividing the lands of defendants 
from the lands of John Stokes; all of the northwest quarter of the 
southeast quarter lying west of Butte Creek; all in section 19 town¬ 
ship 22 North. Range 3 East, M. D. B. M. in Butte County, State 
of California, being all the lands owned by defendant lying 

38 west of the cast hank of Butte Creek as described except the 
northwest quarter of the southeast quarter where the middle 

of Butte Creek shall he the dividing line. But that as a matter of 
fact at the said time the said defendants were not or were either of 
them the owners of a certain twenty acre tract above described, 
namely: the south one-half of the northwest quarter of the northeast 
quarter of said section 19; that the legal title to the said property 
(other than said twenty acres) as plaintiff is informed and believes 
was in the name of Laura F. Olney and as plaintiff is informed the 
defendant Edward B. Olney has an interest in the said property on 
account of the same being the community property of himself and 
his said wife. 

VIII. That by reason of the refusal of the defendants to execute 
a deed of conveyance to this plaintiff, plaintiff has been damaged in 
the sum of five thousand dollars, and by the failure of title of the 
twenty-acre tract aforesaid. That plaintiff believed that the said de¬ 
fendants were the owners in fee simple of all of the said lands de¬ 
scribed in the said contract and agreement until within a few weeks 
prior to the commencement of this action, when they first discovered 
that twenty acres of the said lands, namely, the south half of the 
northwest quarter of the northeast quarter of section nineteen, did 
not belong to said defendants or either of them, but said plaintiff 
was assured by said defendants that the defendant, Laura F. Olnev, 
would he able to deliver title to tin* said twenty acres of land, and 
plaintiff did not discover that the said defendants or either of them 
were unable to deliver title to the said land until after the com¬ 
mencement of this action. That the said twenty acres of land lies 
across the bed of Butte Creek, where the plaintiff is engaged in dredg¬ 
ing, and the dredge of the said plaintiff proceeded across the land be¬ 
longing to the plaintiff to the south line of the said twenty acres of 
land, where the owner of said land, Martin, stopped the said dredge, 
and refused to allow plaintiff to cross the said land unless the 

39 plaintiff would pay to him an exorbitant sum of money; that 
plaintiff was unable to pay the said sum or cross the said land, 
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and was compelled to turn back with its said dredge, and was unable 
to dredge the said creek bottom across the said land or across lands 
immediately beyond the said twenty-acre tract, which also belonged 
to the plaintiff herein to which it was, and is unable to reach on ac¬ 
count of the failure of the title or right of possession of the said de¬ 
fendants in or to said twenty acres of land, all of which caused the 


plaintiff great damage and injury, and by reason of the said acts of 
the said defendants, and the failure of title to the said twenty acres, 
plaintiff' has been damaged in the sum of *$5,000 as aforesaid. 

Wherefore plaintiff prays judgment and decree of this court: 

1. That the defendants be required to execute and deliver to the 
plaintiff a good and sufficient deed of grant, bargain, and sale, con¬ 
veying the property hereinbefore described to the plaintiff (other 
than the 20 acres to which they have no title) and that upon a re¬ 


fusal to so execute and deliver said deed that a commissioner be ap¬ 


pointed by this Court to execute the same, and that the deed of such 


commissioner operate as a transfer of said premises to the plaintiff. 

2. That it be adjudged and decreed that the plaintiff is the owner 
in fee simple of the said premises (other than said 20 acres) free and 


clear of all incumbrances, and that defendant- have not any right, 
title or interest therein, and that each of said defendants be restrained 


and enjoined from asserting any right, title or interest therein or 
thereto, and that said contract of bargain and sale be specifically per¬ 
formed to all of said real property, except the said twenty acres. 

d. That plaintiff recover from the defendants the sum of $5,000, 
damages sustained by plaintiff* on account of the refusal of the de¬ 
fendants to execute said deed of conveyance and on account of the 
failure of title to the said twenty acres of land. 

4. And for such other and further relief as may bt just and 
40 equitable and for costs. 

KEMP, MITCHELL & SILBERBERG, 

Attorneys for Plaintiff.” 


That on the same day. to wit, September 25, 1918, the said plain¬ 
tiff herein, as plaintiff in the said suit then pending in the said court 
in the State of California, obtained leave to file, and did file, in the 
said suit another pleading entitled a supplemental complaint, which 
supplemental complaint reads as follows: 


(Title of Court and Cause.) 

Supplemental Complaint. 

Comes now the plaintiff above named and for a supplemental com¬ 
plaint against the defendants herein alleges as follows: 

I. That since the commencement of this action the plaintiff has 
dredged certain of the lands purchased from the defendant Laura F. 
Olney and that such dredging operations continued until the plain¬ 
tiff came to the south line of a certain twenty acre tract included in 
the lands which the said defendants agreed to convey to the plain- 

4—3466a 
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tiff. namely the south line of the south half of the northwest quartet 
of the northeast quarter of section nineteen; that when the sanl 
dredge of the plaintiff reached the said point the owner of the said fee 
title to the said land, namely,-Martin refused to allow the plain¬ 

tiff to cross the said land with said dredge or to dredge the said lands 
until the plaintiff would pay to him an exorbitant sum of money and 
plaintiff was compelled to turn hack with its said dredge and was pre¬ 
vented from not only dredging the said twenty acres thereof 
41 or so much thereof as lay in the bed of Butte Creek and also 
was prevented from taking its said dredge across tin* said land 
to other lands belonging to plaintiff in the bed of Butte Creek and 
was thereby prevented from dredging the said lands belonging to il 
and bv reason of the failure of the defendants to deliver title to the 

said twentv acres of land bv reason of the failure of the said defend- 
• • 

ants to allow the plaintiff to cross the said lands to reach other lands 
belonging to it, plaintiff was damaged in the sum of Five Thousand 
(5,000) Dollars, no part of which has ever been paid. 

II. That immediately prior to the commencement of this action 
the plaintiff herein d.s/covered that a portion of tin* lands included 
in the said agreement with the said Olncv did not stand of record 
in the name of the said Laura F. Olney but the said Laura F. Olncv 
insisted that the said property belonged to her and that she could 
deliver title thereto and plaintiff believed the said representations 
and relied thereon although at said time plaintiff* had already paid 
the full purchase price of the said property including the twenty 
acres of land but plaintiff has since discovered that the said defendant 
Laura F. Olney never did have any title to the said property and has 
not acquired anv since the commencement of this action and she 
cannot deliver title thereto. 

Wherefore plaint ill* prays judgment against the said defendants 
for the sum of Five Thousand Dollars and for such other or further 
relief as mav be equitable and for costs. 

KEMP. MITCHELL & SILBERBERO. 


State of California, 

('o until of Los Angeles, ss: 

Ira B. McCoy being duly sworn deposes and says: that he is the 
secretary of tin* Butte Creek Consolidated Dredging Co. and as 
such makes this verification on behalf of said corporation; that he 
has read the foregoing supplemental complaint and knows the con¬ 
tents thereof and that the same are true of his own knowledge 
except as to those matters therein stated upon information 
42 or belief, and as to those matters he believes — to he true. 

IRA D. MrCOY. 


Subscribed and sworn to before me this Kith dav of September. 

1013. 

R. A. BREST. 

[seal.] Xotari/ Public in and for the County 

of Los Angeles, State of California. 
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Endorsed: Filed Sept. 25, 1013; C. F. Belding, Clerk, by \V. 
R. Riddle, CVief Deputy. 

That on the day last aforesaid, to wit, September 25, 1913, the 
said suit was brought on for trial in the said Superior Court and 
was tried before the court, a jury being waived, evidence being ad¬ 
duced and argument being made on behalf of both parties; that 
thereafter, to wit, on October 0, 1013, there was tiled professedly on 
behalf of the defendants in the said suit an answer to the aforesaid 
supplemental complaint by the plaintiff filed, which answer was of 
the tenor following, to wit: 

(Title of Court and Cause.) 

No. 5742. 


Amendment to Defendants' Answer to Supplemental Vomplaint . 

Comes now the defendants herein and for amendment to their 
answer to plaintiff’s supplemental complaint here, allege and deny: 

I. All ege: That said defendants have been residents of the City 
of Washington in the District of Columbia for the past fourteen 
years and now are and reside in said city; and that the agreements 
involved in this action and the lease set out in full in their answer 
and counter-claim were all executed in said city. 

II. On information and belief, these defendants deny, that they 
or either of them, ever, at any time, made any representations or 
assurances of any kind concerning the title to the property involved 
in this action or any part thereof, to plaintiff, other than the state¬ 
ments and description of said property contained in the written 
agreements and compromise lease set forth in the pleadings of this 

action. 

43 Deny, that immediately prior to the commencement of this 

action or at all, said Laura F. Olney insisted that said prop¬ 
erty belonged to her: and defendants aver that the only representa¬ 
tions or statements of or concerning the title to said property, other 
than aforesaid made bv these defendants or either of them to any 
person or persons connected with said agreement and compromise 
lease, were made by said Laura F. Olney to said C. A. March, in 
April. 1907, immediately before said original option was executed, 
at which time the matter of the description of said property was 
discussed bv them; when said Laura F. Olney told said March, she 
did not have an exact description of said property, and said March 
said that was immaterial, as Ik* had brought a description from the 
tax office, and he would buy according to his description ; that neither 
of said defendants made any other or further representations of any 
kind concerning tin* title of said land, either to plaintiff or to said 
Shanks or March, or either of them, and never at anv time made any 
misrepresentation concerning any property. 

III. And further answering, defendants aver that fhe cause of 
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action set forth in said supplemental complaint was not commenced 
within the time limited by law, to wit: within the time limited by 
subdivision 1 of section 337; subdivision 4 of section 338; and sub¬ 
division 1 of section 33!), all of the Code of Civil Procedure of the 
State of California; and that said action is forever barred by said 
statutes. 

Wherefore defendants pray that plaintiff take nothing by said 
complaint and defendants have* the relief asked for in said answer 
and counter-claim. 

TUCKER, KENYON & MACE ARE AND, 

.1. Z. TUCKER, 

Attorneys for Defendant. 

(Duly verified.) 

(Endorsed:) Filed Oct. (>, 1013. C. F. Bolding, clerk. 

Received copv of within this 3rd day of October, 1913. 

K1:MP, MIT< HELL tfc SILBERBERG, 

Attorneys for Plaintiff.'’ 

44 That upon the aforesaid 0th day of October, 1913, there was 
tiled in the said suit, professedly on behalf of the defendants 

therein, an answer to the aforesaid second amended complaint, 
which answer is of the tenor following, to wit: 

45 (Title of Court and Cause.) 

No. 574*2. 


Amendment to Defendants' Answer to Second Amended Complaint . 

Come* now the defendants and for an amendment to their answer 
and counter-claim allege and deny: 

I. Allege that said defendants have been resident of the City of 
Washington in the District of Columbia for the past fourteen years 
and now are and reside in said City; and that the agreements in¬ 
volved in this action and the lease set out in full in their answer 

and counter-claim were all executed in said Citv. 

% 

II. On information and belief these defendants denv that tliev 

• • 

or either of them. ever, at any time, made any representations or 
assurances of any kind concerning the title to the property involved 
in this action or any part thereof, to plaintiff, other than the state¬ 
ments and description of said property contained in the written 
agreements and compromise lease set forth in the pleadings of this 
action: Deny that immediately prior to the commencement of this 
action or at all. said Laura F. Gluey insisted that said property be¬ 
longed to her: and defendants aver that the only representations 
or statements of. or concerning the title to said property, other than 
aforesaid made by these defendants or either of them to any per¬ 
son or persons connected with said agreement and compromise lease 
were made, by said Laura F. Gluey to said C. A. March, in April, 
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1907, immediately before said original option was executed, at which 
time the matter of the description of said property was discussed by 
them: when said Laura F. Olnev told said March, she did not have 
an exact description of said property and said March said that was 
immaterial as he had brought a description from the tax office, and 
he would buy according to his description that neither of said de¬ 
fendants made any other or further representations of any kind 
concerning the title* of said land, either to plaintiff or to said Shanks 
or March, or either of them and never at anv time made anv 
4(> misrepresentations concerning any property. 

III. Further answering defendants allege that the* cause of 
action and all causes of action in its said Second Amended Com¬ 
plaint was not, and neither of them was, cemimcnccd within the* time 
limited by by law, to-wit; within the time limited by Section 887, 
Subdivision 1; Subdivison 4, of Sect on 888; and subdivision 1, of 
Section 889, all of the Code of Civil Procedure of the State of Cali¬ 
fornia. and that said action or actions and all relief prayed for in 
said complaint are forever barred by said Statutes. 

Wherefore defendants pray that plaintiff take nothing bv this 
action for the redief asked for in their said answer and counter-claim. 


(Dulv verified.) 


TUCKER, KKXYOX & M ACFAKLAXI), 
.T. Z. TUCKER. 

Attorneys for Defendants. 


That thereafter, to wit, on November ’29, 1918, the said Superior 
Court of Hutto County, rendered and tiled in the said suit its find¬ 
ings of fact and conclusions of law. being a document whereof the 
following is a copy: 

47 (Title of Court and Cause.) 


Find in (/fit of Fart and Conclusion» of Lan\ 

This cause coming on regularly to be heard on the 2oth day of 
September. 1918. before the court without a jury, a jury trial hav¬ 
ing been expressly waived by the parties, Kemp, Mitchell Silher- 
berg appearing as attorneys for the plaintiff and 'Pucker Kenyon 
and Macfarland and J. Z. Tucker appearing for the defendants, oral 
and documentary evidence was introduced on behalf of the plain¬ 
tiff and the defendants and the cause having been duly argued was 
submitted to the court for its decision: 

And the court having duly considered the same files its findings 
of fact and conclusions of law as follows: 

1. That prior to the 8th dav of April, 1907, the defendants repre¬ 
sented to I). M. Shanks and C. A. March, assignors of the plaintiff, 
that they, the said defendants, were the owner in. fee simple of all 
that certain real property situated in the Countv of Butte. State of 
California, and more particularly described as follows: 
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The South one-half of the northwest (jiiarter of the northeast quar¬ 
ter; all of the southwest quarter of the northeast quarter lying west 
of the east bank of Butte Creek; the southeast quarter of the north¬ 
west quarter; the south half of the northeast quarter of the north¬ 
west quarter; the east half of the west half of the northwest quarter; 
all that part of the east half of the southwest quarter lying west of 
the east bank of Butte Creek; all of the northwest quarter of the 
southwest quarter lying east of the brush fence dividing the lands of 
the defendants from the lands of John Stokes; all of the northwest 
quarter of the southeast quarter lying west of Butte Creek, all being 
in section lb. Township 22 North, Range 3 East, M. D. B. & M. in 
Butte County. State of California, being all the lands owned by de¬ 
fendants lying west of the east bank of Butte Creek as described ex¬ 
cept the northwest quarter of the southeast quarter where the middle 
of Butte Creek shall he the dividing line. 


That as a matter of fact at the said times the defendants were 
the owners of all the said property above described except 
48 a certain twenty acre tract included in said description, 
namely: the south one-half of the northwest quarter of the 
northeast quarter of said section lb, Township 22 North. Range «> 
East, M. I>. B. A: M. in said county of Butte, and that the legal title 
of said property (other than said 20 acres) stood of record in the 
name of Laura F. Olney and that said property at all times was 
the community property of the defendants herein, the said property 
having been acquired bv said defendants subsequent to their mar¬ 
riage. 

That the said twenty acre tract last above described did not be¬ 
long to the defendants or either of them at said time, neither did 
they at any subsequent time acquire any right, title or interest 
therein or thereto. 

II. That on the 8th day of April. 1907, the defendant* entered 
into a certain memorandum of agreement with said D. M. Shanks 
and C. A. March, the said agreement being Exhibit “A” attached 
to the second amended complaint on file in this action. 

That subsequent to the execution of the agreement, the said 1). M*. 
Shanks and C. A. March on or about the 2nd day of August. 1907, 
sold, assigned and transferred the said agreement to the plaintiff 
herein, and ever since the second day of August 1907, the plain¬ 
tiff has been the owner of said agreement and entitled to all the bene¬ 
fits thereunder. 


That on the 8th day of April 1907. the said Shanks and March 
paid to the defendants the sum of $o,000 upon the purchase price 
of said property and that thereafter the plaintiff in this action paid 
to the defendants all the balance of the purchase price mentioned 
in said agreement including interest as provided in the said agree¬ 
ment, and that said payments were made to the said defendants at 
the times and in the amounts set forth in paragraph ITI of the said 
second amended complaint herein. 

49 ITT. That subsequent to the execution of said agreement of 

April 8. 1907. the plaintiff and defendants entered into 
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a subsequent agreement modifying and changing the terms 
of the said agreement of April 9, 1907, which said agreement 
was entered into on the 31st day of March 1908 and is set out as 
Kxhibit “ir in the second amended complaint herein. 

That pursuant to the said modified agreement the plaintiff paid 
the sum of $1,000 on the principal and $000 <m interest on April 1, 
1SMKS, and on .Inly 27. 1008, paid a further sum of $10,000 on ac¬ 
count of the principal and $412.08 on account of interest and later 
on October 20. 1008, paid the sum of $27.32 there having been an 
e rror in computation of intcrest: that plaintiff did not pay the sum 
of $12,000 which became due on February 8, 1000 according to 
the terms of the* said modified agreement for the reason that the 
said defendants excused said payment and waived the strict per¬ 
formance of the said agreement and said defendants on the 25th day 
of duly 1008 agreed to and did extend time of said payment which 
became due on February 1000 to August 1000 and that on August 
3. 1000, plaintiff paid to the defendants the sum of $5,000 on ac¬ 
count of principal and interest amounting to $300, and the de¬ 
fendants on said date agreed to and did waive the payment of the 
balance of the purchase price of the said property providing $3,000 
was paid on or before October 8, 1000, and agreed to and did extend 
the time of the final payment of $4,000 on principal to February 
8 , 1010 . 


That on October 4, 1009 the plaintiff paid to the defendants the 
sum of $3,000 on account of principal and $70 on account of interest 
leaving only the sum of $4,000 due upon the principal of the pur¬ 
chase price of the said property. 

That the final payment upon the said purchase price of said 
property was made by plaintiff on February 25, 1010, amounting 
to $4,000 on principal and $95 on account of interest. 

That the strict performance of the original contract and the 
50 supplemental contract entered into between the plaintiff and 
the defendant- in regard to payments at the dates and in the 
amounts specified therein was excused bv the defendants from time 
to time, and the defendant- never insisted upon the strict perform¬ 
ance of fhe said contract with reference to the time of the pay¬ 
ments or the amounts to be paid at said times. 

That the plaintiff paid to the defendants, at the rate of $171 per 
acre for all the lands described in the original agreement between 
the defendants and plaintiff’s assignors and in the supplemental 
agreement thereafter entered into between the plaintiff and de¬ 
fendants, which included the twenty acres of land to which the de¬ 
fendants never did acquire any title. 

TV. That plaintiff has performed all the terms and conditions of 
said agreement between itself and the defendants herein and has 
paid the full sum due under the said contract for the purchase price 
of the said property and has also paid to the defendants the sum of 
$3,420 for the twenty acres of land above described which was not 
owned by the said defendants or either of them; that on the 25th 
day of February, 1010, the plaintiff made final payment to the de- 
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fcndants of $4,095. which at that time was the full purchase price of 
all of the lands including said twenty acres. 

The court further finds that the plaintiff has been damaged hy 
reason of the failure of the defendants to deliver title to the said 
twenty acres of land in the sum of $3,4*20; that the defendants at all 
the times herein mentioned have been the owner- of the lesial title 
to all of the said premises (cither than the said *20 acre tract) and 
were* and now are able to transfer to the plaintiff a good and sufficient 
title to the said lands (other than said 20 acres). 

V. The court further finds that on tin* Nth day of February 1910 
the plaintiff, through its secretary, wrote to the defendant 
ul Laura F. Olney. who was then residing in the city of Wash¬ 
ington. !>. C. that the plaintiff corporation was raising the 
funds to pay for tla* last payment of $4,000 together with $95 
interest and that the amount would he paid in a few days and re¬ 
quested the defendants to place the deed for the land in the hank at 
Chico, the said hank at Chico being the place named in the said 
contract where said deed was to he placed upon the payment of the 
full amount of tin* purchase price of said property; that in response 
to this communication Laura F. Olney notified plaintiff by letter 
that plaintiff was in default in its payments and that she would not 
accept the said payment and rescinded the said contract and all 
moneys theretofore paid by the plaintiff in payment of said contract 
were forfeited: that she was withdrawing all her agreements and 
was preparing to transfer the land to other parties; that the plaintiff 
at once sent its representative to Washington and he there tendered 
to her the $4.99."), being the last payment on said purchase price of 
said lands, hut slit* refused to accept the same and on demand refused 
to execute a deed of conveyance to plaintiff for said property or any 
portion thereof. 

YL That said agreement of April N, 1907, and the modifications 
thereof were just and equitable contracts and the prices therein 
agreed to lx* paid by plaintiff and plaintiff s assignors for the said 
property were more than the reasonable value thereof at the time 
said contract was entered into and that the said lands neither at that 
time were or are they now of the value of the purchase price agreed 
upon but on the contrary the said lands were at no time or are they 
now of the value of more than about $10 per acre or an aggregate 
of about $2,000. 

That plaintiff and plaintiff s assignors have done everything which 
in equity and good conscience 1 they ought to do and have paid the 
full value of said property and much more than the full value 
5*2 and that it would he unfair, inequitable and unjust to allow 
the defendants to refuse to execute a deed to the said property 
or to reimburse plaintiff for the damages it has sustained by reason 
of the failure of the title to the twenty acre tract to which the de¬ 
fendants have never had anv title. 

•/ 

The court further finds that at the times the defendants attempted 
to rescind the contract of sale and refused to execute said deed and 
gave to the plaintiff a lease, that she received from the plaintiff an 
additional sum of $500 and that at said time she was not the owner 
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of twenty acres of said land described in the original contract and 
the supplemental contract above mentioned and had never heen the 
owner of the same and was not able to comply with her part of the 
contract by conveying to the plaintiff a good title to said lands and 
that at said time she was not in a position to demand the balance of 
the purchase price from the said plaintiff but the plaintiff believed 
at said time that she was so authorized and on account of such belief 
and through a mistake as to the actual facts of the case the said plain¬ 
tiff was coerced by defendant into taking said lease and paying to 
said defendants the sum of $500 as an additional consideration for 
the execution of the said lease. 

\ 11. That by reason of the refusal of the defendants to execute 
the deed of conveyance to the plaintiff, plaintiff has been damaged 
in the sum of $3,9*20, the same being the value of twenty acres of 
land at $171 per acre, making a total of $3,4*20 and $.100 cash paid 
to the defendants on or about the 10th dav of March, 1910, to- 
gether with interest on the said sum of $3,4*20 from March 5, 1910, 
to the date of the entry of judgment herein and on said sum of $500 
from April 10, 1910, to tin* date of the entry of judgment herein. 

That plaintiff believed that the said defendants were the owners 
in fee simple of all of the said lands described in the said contract 
and agreement to within a few weeks prior to the commence- 
53 ment of this action, when they first discovered that twenty 
acres of the said lands hereinbefore described did not belong 
to the said defendants, or cither of them, but that said plaintiff was 
assured by said defendants that the defendant Laura F. Olncv would 
be able to deliver title 1 to the said twenty acres of land and plaintiff 
did not discover that the said defendants or either of them were 
unable to deliver title to the said twenty acres of land until after the 
commencement of this action. 

That the said twenty acres of land to which the defendant had no 
title lies across the creek bottom of Butte Creek where the plaintiff 
is engaged in dredging, and that the dredge proceeded across the 
land belonging to plaintiff to the south line of said twenty acres of 
land where tin* owner of said land,one Martin stopped the said dredge 
and refused to allow plaintiff to crosss said land unless plaintiff would 
pay to him the sum of $5,000; that plaintiff was unable to pay said 
sum to cross said lands and had to turn back with said dredge and 
was unable to dredge said creek bottom or dredge its lands imme¬ 
diately beyond said *20 acre tract which also belonged to the plaintiff 
and plaintiff was and is unable to reach the said land lying beyond 
the said *20 acres on account of the failure of title or right of posses¬ 
sion of the defendant or either of them in and to said twenty acres 
of land; that by reason of the acts of the said defendants and the 
failure of title to said twenty acres of land and payment of said 
$500 as aforesaid, the plaintiff has been damaged in the sum of 
$3,9*20, besides interest on $3,4*20 from the 5th day of March, 1910 
and on $500 from the 10th day of April 1010. 

VIII. The court further finds that all and singular the allegations 
and averments of the supplemental complaint heretofore filed herein 
on behalf of the plaintiff are and each of them is true. 
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IX. The court further finds that il is not true that Shanks and 
March the assignors of the plaintiff, paid to the defendant 
7>4 Laura F. Olnev only the sum of $2,000 at the time of the exe¬ 
cution of the original agreement of April <S, 1007, hut that on 
the said date Shanks and March paid to the defendant Laura F.Olnev 
the sum of $o.00(); and the court further finds that it is not true that 
the plaintiff' was so persistent in its failure to make payments on tlie 
dates and in the amounts required that the defendant Laura F. Olnev 
finally did insist upon and require a forfeiture of all the rights of 
the said plaintiff in the said contracts as modified and it is not true 
that plaintiff acquiesced in said forfeiture, or defendant's right to 
exercise option reserved by said agreement or any agreement, and 
said Laura F. Olnev and her co-defendant had no right to declare a 
forfeiture of the rights of the plaintiff under said agreement at anv 
time; that it is not true that the defendants have suffered anv 
harassment or damage by reason of any of the acts of the plaintiff; 
that it is true that a certain lease was entered into between the plain¬ 
tiff and the defendants herein and dated March f>, lit 10 and marked 
Kxhihit “IV attached to the defendants’ answer herein and that the 
agent for the plaintiff, one (\ A. March signed the memorandum 
marked Kxhihit “IV and attached to the said answer and that the 
said plaintiff thereafter forwarded the said sum of $.">00 to the de¬ 
fendant Laura F. Olnev and also mailed to her a certificate of stock 
representing five thousand shares of the capital stock of the plaintiff 
corporation herein: that it is not true that the said agreements were 
entered into or said moneys paid as a settlement or compromise of 
all controversies between the plaintiff and defendants or either of 
them growing out of the acquisition by plaintiff of said property or 
said agreement and it is not true that said sum of $4,Oho was paid 
to her in consideration of said lease or settlement or agreement but 
on the contrary that the said lease and agreement was entered into 
through a mistake and misapprehension as to the fact and that at 
the said time said plaintiff and March did not know that the defend¬ 
ants were not aide to convey title to all the lands described 
do in the agreements between plaintiff and defendants and plain¬ 
tiff believed that at the said time that defendants had a right 
to declare a forfeiture of the said contract** and agreements and that 
the only method of holding possession of the said lands for dredging 
purposes was to accept a lease on said lands from the defendant and 
that the said lease and agreement was entered into through a mistake 
and misapprehension of law and the facts, and that at the time the 
said lease was executed tin* defendants or either of them had no 
right, title or interest in the real property and the plaintiff was en¬ 
titled to a deed of conveyance from said defendants for all the said 
property, they having paid the full purchase price for all the property 
described in the original agreement, which included the twenty 
acres of land which was not owned by the defendants, or either of 
them. 

The court further finds that all and singular the allegations con¬ 
tained in paragraph II of the defendants' counter claim are true but 
that the said lease and memorandum marked Exhibit “A” and “B” 
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and attached to the said answer were entered into through a mis¬ 
apprehension as to law and facts and that the plaintiff was not liable 
to pay the defendant the sum of $500 for the said lease and the said 
defendants or either of them were not entitled to receive said sum or 
5,000 shares of the capital stock of the plaintiff corporation. 

X. The court further finds that on the 31st day of March, 1910, 
the defendant, Laura F. Olney, was not the owner of or entitled to 
said certificate of stock for 5,000 shares of the capital stock of the 
plaintiff* corporation; that the action of the board of directors of the 
plaintiff corporation in cancelling said 5.000 shares and refusing to 
deliver the same to the said defendant Laura F. Olney, did not 
damage the said defendant in the sum of $100 or any other sum or 
amount; that the defendants are not, nor is either of them, 
50 the owner of said certificate of stock representing 5,000 shares 
of the plaintiff corporation, or any part or portion thereof, 
and that the same is not community property of the defendants and 
that the said defendants are not nor is either of them entitled to the 
possession of said certificate of stock but the said certificate of stock 
is the property of the plaintiff corporation. 

XL The court further finds that the defendants have been resi¬ 
dents of the city of Washington, District of Columbia, for fourteen 
years last past and are now residents of said City of Washington, 
District of Columbia. 

That the cause of action set forth in the supplemental complaint 
of the plaintiff herein is not barred by Subdivision I of Section 337; 
Sub. 4 of Section 338 or Sub. 1 of Section 339 of the Code of Civil 
Procedure of the State of California and that said action is not barred 
bv said statutes or either of them. 

The court further finds that none of the causes of action set out in 
plaintiffs second amended complaint are barred by the provisions 
of Section 337, Sub. 1; Sub. 4 of section 338 or Sub. 1 of Sec. 339 
of the Code of Civil Procedure of the State of California or any of 
said subdivisions, and that said action is not barred by said statutes 
or either of them. 

As conclusions of law from the foregoing facts the court finds and 
decides: 

First. That plaintiff is entitled to a judgment and decree of this 
court ret (Hiring the defendants to execute a good and sufficient deed 
of all that certain real property situate in the county of Butte, State 
of California, and described as: 


All of the southwest quarter of the northeast quarter lying west of 
the east bank of Butte Creek: the southeast quarter of the north¬ 
west quarter; the south half of the northeast quarter of the north¬ 
west quarter; the east half of the west half of the northwest quarter; 
all that part of the east half of the southwest quarter lying west of 
the east bank of Butte Creek; all of the northwest quarter of the 
southwest quarter lying east of the brush fence dividing the lands 
of the defendants from the lands of John Stokes; all of the 
57 northwest quarter of the southeast quarter lying west of Butte 
Creek, all being in Section 19 Township 22 North, Range 3* 
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East, M. D. B. & M. in Butte County State of California, being all 
the lands owned by defendants lying west of the east bank of Butte 
Creek as described except the northwest quarter of the southeast 
quarter where the middle of Butte Creek shall be the dividing line. 


And that upon a refusal of the said defendants to so execute and 
deliver said deed that the Clerk of this court be and is hereby ap¬ 
pointed a Commissioner to execute the same and that the deed of such 
Commissioner shall operate as a transfer of said premises to the 
plaintiff. 

Second. That the plaintiff.is entitled to recover judgment against 
said defendants for the sum of $3,920 with interest on $3,420 thereof 
from the 5th day of March. 1010. to the date of entry of judgment 
herein and on $500 thereof from the 10th day of April, 1910, to the 
date of entry of judgment herein. 

Third. That the defendants are not entitled to any relief asked for 
in their counter claim or cross complaint or to any affirmative relief 
asked for in their answer. 

Fourth. That the plaintiff s title be quieted to the said real prop¬ 
erty hereinbefore described and that the defendants be enjoined from 
asserting any right, title or interest therein or thereto. 

Fifth. That the defendant. I aura F. Olney, is not entitled to any 

damages from the plaintiff by reason of the withholding from her of 

the 5.000 shares of the capital stock of the plaintiff corporation as 

alleged in her counterclaim and that she and her co-defendant are 

not entitled to any relief. 

• 

Sixth. That that certain lease executed by plaintiff and the de¬ 
fendants on the 5th day of March, 1010, is null and void and the 
plaintiff had no legal right to execute said lease, but that the same 
was executed by defendants and accepted by the plaintiff herein 
under a mistake and misapprehension of the fact and the law in 
reference to the rights of the parties at the time and that the 
58 said lease should be cancelled and held to be void. 

Seventh. That plaintiff h ave and recover its necessary costs 
and disbursements incurred in this action. 

Lot judgment he entered accordingly. 

Done in open court tins 20th day of November. 1913. 


II. I). GREGORY, 
.hi/lf/r of thr Superior Court. 


Filed Nov. 20. 1913 
C. F. REEDING. 

Cirri." 


And on the same day. that is to say. on the said twenty-sixth day 
of November. 1013. the said court approved, signed and entered in 
the said cause a decree of the tenor following, to wit: 
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(Title of Court and Cause.) 
Decree. 


This cause coming on regularly for trial on the *25th day of 
September, 1913, before the Court without a jury, a jury having 
been expressly waived, Kemp. Mitchell Silberberg appearing as 
attorneys for the plaintiff and Tucker, Kenyon & Macfarland and 
J. Z. Tucker appearing as attorneys for the defendants; oral and 
documentary evidence was introduced on behalf of the plaintiff and 
the defendants, and the same having been closed, the Court files it< 
findings and decision in writing and orders judgment in favor of 
plaintiff. 

Wherefore, by reason of the law and the findings aforesaid, it is 
hereby ordered, adjudged and decreed that the plaintiff, Butte Creek 
Consolidated Dredging Company, a corporation, is the owner in fee 
simple and entitled to a conveyance from tin* defendants, -Laura F. 
Olney and Edward B.. Olney, of all that certain real property de¬ 
scribed as follows, to wit: 


All of the southwest quarter of the northeast quarter lying west 
of the east hank of Butte Creek; the southeast quarter of the north¬ 
west quarter; the south half of the northeast quarter of the 
59 northwest quarter; the east half of the west half of the north¬ 
west quarter; all that part of the east half of the southwest 
quarter lying west of the east hank of Butte Creek: all of the north¬ 
west quarter of the southwest quarter lying east of the brush fence 
dividing the lands of the defendants from the lands of Jolm Stokes; 
all of the northwest quarter of the southeast quarter lying west of 
Butte Creek, all being in Section 19, Township *2*2 north, range 3 
east, M. I). B. <fc M., in Butte County. State of California, being all 
the lands owned by defendants lying west of the east bank of Butte 
Creek as described except the northwest quarter of the southeast 
quarter where the middle of Butte Creek shall he the dividing line. 

And the defendants are hereby required to execute and deliver 
to the said plaintiff a good and sufficient deed to the said property 
conveying the same to the said plaintiff free and clear of all in¬ 
cumbrances. 

It is further ordered, adjudged and decreed that if tin* said de¬ 
fendants shall fail, refuse or neglect to make such conveyance, that 
the Clerk of this Court be and he is hereby appointed a commis¬ 
sioner to execute and deliver such deed, and that such transfer when 
made by said Clerk so appointed as such commissioner shall operate 
as a transfer to the plaintiff of the legal title to the said premises 
in lieu of a deed from the said defendants; and it is further ordered, 
adjudged and decreed that the defendants are and each of them is 
hereby restrained and enjoined from hereafter asserting any right, 
title or interest in or to any of the real property hereinbefore de¬ 
scribed. 

It is further ordered, adjudged and decreed that the plaintiff do 
have and recover of and from the defendants the sum of $3,9*20 
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with interest on $3,420 thereof from the 5th day of March, 1010. 
to this date at seven per cent per annum, and on $500 thereof from 
the 10th day of April, 1010, to the date hereof at seven per cent per 
annum, aggregating in all $4,937.35. 

And it is further ordered, adjudged and decreed that the 
60 defendants hike nothing by their counterclaim or cross- 
complaint. filed herein, and that said counter-claim and cross- 
complaint he and the same is hereby dismissed. 

And it is further ordered, adjudged and decreed that the plaintiff 
do have and recover of the defendants its necessary costs and dis¬ 
bursements incurred in this action, taxed at $78.00. 

Done in open court this 26th dav of November, 1913. 

H. D. GREGORY. 

Judge of the Superior Court." 


That thereafter in the said suit an appeal to the Supreme Court 
of the State of California was prayed, taken and prosecuted by the 
defendants, and that .upon such appeal the said decree entered as 
aforesaid in the said suit was by the said Supreme Court modified 
by reducing the amount recovered in the sum of $1,078.45, and as 
so modified aflirmed. 

That thereafter to wit, on the 5th dav of Julv, 1917, the said 
Superior Court of the State of California in and for the County of 
Butte, acting upon the record of the aforesaid cause remanded to 
it by the Supreme Court of the said State and in accordance with 
the mandate of tlie said Supreme Court, entered final judgment in 
the said cause, which final judgment is in the form and words follow¬ 
ing: 

(Title of Court and Cause. ) 

No. 5742. 


Order Allowing Coxtx and Crediting Amount on Judgment. 

On reading and filing the Agreement and Stipulation in the above 
entitled matter and sufficient cause appearing therefor; 

61 It is hereby ordered, adjudged and decreed that the Memo¬ 

randum of Costs and Disbursements on Appeal heretofore 
filed in this matter bv the plaintiff, l>e and the same is hereby 
disallowed and the said Memorandum of Costs stricken from the 
files. 

It is further ordered that the Costs on Appeal to the Supreme 
Court as set forth in the memorandum of Costs heretofore filed by 
the defendants on or about the 15th day of January, 1917, amount¬ 
ing to the sum of $233.75 be and the same are hereby settled and 
allowed as correct and the said amount of $233.75 is hereby ordered 
and directed to be credited upon the judgment heretofore entered 
in favor of the plaintiff in said matter and the said judgment re¬ 
duced by the said amount. 

And it is further ordered, adjudged and decreed that the said 
judgment heretofore entered in said matter and tis modified by 
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tilt* order of this Court duly made and entered on the 23rd day of 
October, 1914, lie reduced from $3,936.90 to the sum of $3,703.15. 

And it is further ordered that this order reducing said judgment 
by said amount be entered nunc pro tune as of the 26th day of 
November, 1913, and that the Clerk of this Court enter same as of 
said date. 

It is further ordered, adjudged and decreed that the plaintiff do 
have and recover of and from the said defendants the sum of 
$3,703.15, together with interest thereon from the 26th day of 
November, 1913, at seven per cent per annum. 


Dated this 5 dav of Julv, 1917 


11. 1). GREGORY, 
Judge of the Superior Court." 


By the record of the said suit so as aforesaid brought and prose- 
cuted in California, it appeared that neither of the defendants 
therein was at any time, either at or before the commencement 
thereof or during the pendency thereof, personally served with any 
summons or other process therein requiring his or her appearance 
therein or notified of the institution or pendency of tlie said 
62 proceedings by any published notice or other form or means 
of notification. 

Thereupon, the plaintiff having rested, the defendants, to main¬ 
tain the issue upon their part joined, offered and gave evidence con¬ 
ducing to prove that they, the defendants, are husband and wife, and 
are residents and domiciled in the District of Columbia, Mr. Olney 
being there employed as an examiner in the United States Patent 
Office; that neither of the said defendants was within the State of 
California at anv time during the vear 1910, or at the time when 
the action hereinbefore proved was instituted, or at any time there¬ 
after and during the pendency of the said action, nor was either 
of them at anv time served with anv summons or other form of 
process issued in the said action; that upon learning that the said 
action had been brought the said defendants had consulted the firm 
of Tucker, Kenyon and Macfarland, attorneys resident and practis¬ 
ing in the District of Columbia, through whom and on whose advice 
Mr. J. Z. Tucker, an attorney residing at San Diego in California 
and practising in the courts of that state, was employed by the 
defendants shortly after the date upon which the said action was 
instituted and more than two years before the 25th day of Sep¬ 
tember in the year 1913, to appear for and to represent the said 
defendants in the defense of the said action then pending in Cali¬ 
fornia; that no one of the firm of Tucker, Kenyon and Macfarland 
was in California during the pendency of the said action or ever 
personally took any part in the proceedings had therein; that Mr. 
J. Z. Tucker was a member of the California bar, residing at San 
Diego in that State, four or five hundred miles from Oroville in 
Butte County, where the case was tried; that none of the members 
of the said firm nor of the defendants ever had any knowledge of 
what was done in the course of the said action except by correspond- 
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ence with the said Mr. .T. Z. Tucker; that neither of the 
G3 defendants nor any of the members of the said firm was ever 
informed of the amendment of the pleadings in the said 
action proposed, allowed and effected on the said 25th day of Sep¬ 
tember, in 1913. until after the said amendment had been allowed 
and made and after the said action had been tried upon the record 
as so amended and judgment thereon had been entered; that neither 
of the defendants nor anv of their attorneys resident in the District 

t' c 

of Columbia was ever consulted concerning the trial of the action 
upon the said amended record, or was requested to authorize the 
said J. Z. Tucker to proceed further in the action after the said 
amendment was made, nor did any of them ever authorize, direct 
or request the said Mr. Tucker to plead to the complaint as so 
amended, or to appear for the defendant to the complaint as so 
amended, or in any wise to proceed in the said action after the 
said amendment had been made, nor did any of them know that the 
said J. Z. Tucker had proceeded in the said action after the said 
amendment was made until after judgment was entered in the said 
action. 

The appeal to the Supreme Court of the State of California was 
authorized by Mrs. Olney, one of the defendants herein. 

The foregoing is the substance of all the evidence offered or given 
on the trial of the cause in this court. 

Cpon the conclusion of the testimony the defendants moved the 
court to enter a finding of facts and to render judgment in their favor, 
which motion the court overruled and announced that it would enter 
a finding*and render judgment for the plaintiff: whereupon the 
court, sitting as a jury, made and entered its findings of fact to this 
effect, that is to say: 

(1) That the supplemental and second amended complaint did 
not set up a new cause of action. 

(2) The California attorneys were authorized under their employ¬ 
ment by the Olneys to file the answer which was filed to the second 
amended and supplemental complaint. 

To which ruling and action of the court, the defendants then and 
there, and before the entry of any finding or judgment, prayed 
()4 an exception, upon the ground that such ruling was contrary 
to law. which exception was then and there by the court al¬ 
lowed and due notation thereof made. 

And now the said defendants pray the court to sign and seal this 
their bill of exceptions to be effective as of the date whereon the ex¬ 
ception therein stated was allowed and taken; and the same is accord¬ 
ingly done, now for then, this the 30th dav of August, in the year 
1920. 


F. L. SIDDONS, [ seal. ] 
Associate Justice. 

Settled by consent. 

C. A. KEIGWIN, 

Attorne ?/ for Appellants. 

ELLWOODP. MOREY and 
HARRY G. KIMBALL, 

Attorneys for Appellee. 
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65 [Endorsed:] Copy. No. 56738. Supreme Court District 
of Columbia. The Butte Creek Consolidated Dredging Com¬ 
pany, Plaintiff, vs. Laura F. Olney and Edward B. Olney, Defend¬ 
ants. Bill of Exceptions. Aug. 30—20. 70—90. Substituted 

bill of exceptions submitted. Morgan H. Beach, clerk, bv \V. F. 
Lemon, ass’t clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3466. Laura F. Olney et al., appellants, vs. Butte Creek Consolidated 
Dredging Company, a corporation. Court of Appeals, District of 
Columbia. Filed Oct. 11, 1920. Henry W. Hodges, clerk. 
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